
TOWN ADMINISTRATOR’S UPDATE 

FEBRUARY 09, 2021 

 

DLTA: 

I have worked through the DLTA request form and identified the areas that I think the 
Town and FRCOG could focus on. I have prioritized regional services, community 
economic development projects and the continuation of ongoing work with abandoned 
housing and the implementation of our housing plan. Please take a look and let me 
know if there are any boxes I did not check.  

 

Ashfield Street Engineering Services: 

We have a bid in the Central Registry for engineering services for the combined CDBG / 
Complete Streets project. Bids are dues next Wednesday, Feb. 17th.  The ad is attached 
to this report. Copies of the RFP are available by emailing me at 
twnadmin@town.buckland.ma.us 

 

Low Income Community Solar: 

I would like to invite Colonial Power Group, the company we are currently working with 
to offer the community electricity aggregation program, is considering how to offer Low-
Income Community Solar in connection with the current aggregation program.  I 
participated in a preliminary call and the program seems to be great. They will require, 
however, that the Town sign a 30-year MOU. Which seems like a really long time. I 
have attached the MOU here for your review. I would also extend the invite to the 
energy committee.  

 

Streetlight Retrofits: 

I have periodically asked our consultant for tracking information on the photocells and 
dimulators we ordered as part of our retrofit project. I heard from him on Monday, Feb. 
1st that the manufacturer was hoping they would be in the mail this week. If they arrive 
this week we hope to mobilize quickly with the Town of Amherst to get them installed.  
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2020 Local Technical Assistance Request Form 
                             
Please review with Town committees, boards, and departments, and then mail, fax 
(413-774-3169), or scan and email one consolidated and prioritized list per Town to 
adoster@frcog.org by January 24, 2020. 

 
Town:  _Town of Buckland_____________                Date: ____Feb. 9, 2021________ 
 
Your Name: ___Heather Butler___   Board/Department:  __Town Admin / Select Board___ 
 
INSTRUCTIONS: Check  the box of each project your Town is interested in. Your top priorities 
will be shared at the end of the form.  

 
ü YES
!!

CLIMATE RESILIENCY 

 Community Food Assessments. Examine a town’s food system, including analysis of food supply 
and demand, economic development through food processing or distribution, increased food 
production of farmland, increased food access for residents, and other elements.  
 
Town Contact for Project:  

X Culvert Assessments. Assess roadway culverts to identify which crossings are at risk due to more 
frequent and intense storm events caused by climate change. Information will help towns 
prioritize infrastructure upgrades in addition to providing an inventory of physical infrastructure.  
 
Town Contact for Project: Heather Butler 

 Managing Flood Risks Regionally. Implement the recommendations in the Framework for 
Resilience:  Responding to Climate Change in the Deerfield River Watershed.  Work with 
neighboring watershed towns to prioritize and implement appropriate river corridor 
management strategies and infrastructure improvements.   
 
Town Contact for Project: 

X Pollinator Habitat Corridor. Create a region-wide  pollinator habitat corridor through land use 
planning such as planting plans for public properties, landscape management regimes for roads 
and public lands, and educational outreach to stakeholders. The health and diversity of native 
pollinators increase the climate resiliency of our environment and support resilient food systems.   
 
Town Contact for Project: Heather Butler 

ü YES ECONOMIC DEVELOPMENT 

X Brownfields Redevelopment Support. Provide site specific technical assistance to assess, clean-
up, and/or redevelop a brownfield site, with property owner support. 
 
Town Contact for Project: Heather Butler 

X Community Economic Development Project (please specify):   
� Conduct survey to understand what residents, businesses and visitors want for economic activity 

in their downtown or community.   
� Conduct a parcel-level analysis of village center or downtown uses and businesses, and identify 

properties with potential for redevelopment. 
� Develop a mixed use, economic development and housing action plan for a village center or 

downtown. 
� Provide technical assistance to create new or expand planned industrial park land.  
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� Update Industrial Park Master Plan, including review of current bylaws and regulations governing 
the park, and assessing developable land remaining.   

� Other: 
 
Town Contact for Project: Heather Butler  

 Creative Placemaking.  Develop and implement a pop-up park or public art project, including 
how to create and implement a project that fosters economic and main street activity. For 
projects seeking MassDevelopment Commonwealth Places funds, work can include assistance in 
developing a funding campaign.  
 
Town Contact for Project: 

 Incentivize Opportunity Zones. Assist with project or parcel identification and developing zoning 
and permitting recommendations in federally designated Opportunity Zones in Charlemont, 
Colrain, Erving, Greenfield, Hawley, Heath, Monroe, Montague, Orange, Rowe, Wendell and 
Warwick, and work with other regions and the Commonwealth on marketing. 
 
Town Contact for Project: 

ü YES HOUSING 

X 
Cont. 
On-
going 
work 

Abandoned Properties Task Force. Work with towns to identify, prioritize and assess 
redevelopment needs and options of abandoned or distressed residential properties: establish a 
local task force, inventory and rank distressed properties, and determine best resolution path. 
 
Town Contact for Project: Heather Butler / Pam Guyette / Lisa Blackmer 

X 
Cont. 
on-
going 
work 

Housing Planning and Implementation Technical Assistance to (please specify):  
� Create a Housing Production Plan (5-year plan that identifies the housing needs of a community 

and outline the strategies a town can take toward meeting those needs). 
� Conduct a housing needs assessment and/or housing needs survey. 
� Implement recommendation(s) from a housing plan such as drafting zoning changes, establishing 

a municipal affordable housing trust, or identifying potential sites for affordable housing 
development.  Please specify which recommendations: 
____________________________________________________________________ 
____________________________________________________________________ 

� Implement one or more MA Housing Choice Initiative best practices and/or apply for Housing 
Choice designation. 
 

Town Contact for Project: Planning Board  
 Small Town Housing Working Group. Convene municipal housing stakeholders and provide staff 

capacity to work on housing issues and challenges in smaller towns, and develop shared solutions 
to address housing needs and barriers. 
 
Town Contact for Project: 

ü YES PUBLIC HEALTH 

 Regional Opioid Task Force. Support the regional efforts to reduce heroin and prescription 
painkiller abuse and related deaths, with a specific focus on municipal action steps.  

 Shared Public Health. Explore  sharing local health department functions, including  infectious 
disease surveillance, retail food establishment inspections, and recreational camp inspections. 
 
Town Contact for Project: 
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 Support local substance abuse prevention policies for young people.  Implement strategic 
priorities of the Communities That Care Coalition’s action plan to reduce drug and alcohol use 
among area teens, including municipal policy projects and specific strategies to support parents 
in talking with their children about legal marijuana. 
 
Town Contact for Project: 

ü YES PUBLIC SAFETY 
 Enhancing emergency preparedness. 

� Conduct a town readiness assessment, including an assessment of your emergency operations 
center. 

� Operationalize local emergency response plans to meet town needs: convene meetings of your 
emergency management team (fire, police, emergency management, emergency medical services, 
etc.) to review town emergency response plans and create quick access checklists to make the 
plans easy to read and follow in times of crisis. 
 

Town Contact for Project: 
X Explore feasibility or continue work to establish new shared services (please specify): 

� Ambulance services and EMTs 
� Emergency Management Director 
� Fire Services sharing, including potential resolution to homeowner insurance barriers 
� Police 

 
Town Contact for Project: 

ü YES SEWER AND WATER 

 Explore feasibility or continue work to establish new shared services (please specify): 
� Anaerobic digester (re-examine regional options including with VT and NH) 
� Sewage treatment and /or water operators  

 
Town Contact for Project: 

 Implement recommendations from the 11/1/2019 Water and Sewer Forum: 
� Create a public informational campaign about the need and cost for climate adaptation of water 

and sewer systems 
� Create a sewer/water system capital maintenance plan 
� Research how to accurately map existing underground infrastructure (location, age, condition, 

material) 
� Research opportunities and feasibility of creating a regional public water supply 
� Research state and federal funding opportunities for infrastructure development and/or 

maintencance 
� Work with DEP to create a operator training program in western MA 
� Other: 

 
Town Contact for Project: 

 Regional Water Supply Study.  Assess the short and long term capacity of community water 
supplies in the region.  Identify implementation strategies to sustain and protect drinking water 
supplies and make them more resilient to climate change events including droughts and flooding.   
 
Town Contact for Project: 

 Wellhead Protection Plans to Protect Public Drinking Water Supplies.  Develop a Wellhead 
Protection Plan, which can help towns manage and protect their water supply sources. 
 
Town Contact for Project: 
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ü YES TRANSPORTATION 

 Ensure a Safe Infrastructure Through Improved Visibility.  Assess intersections for visibility 
obstructions like overgrown vegetation, assess sign reflectivity and pavement markings 
throughout the town, and provide bylaw templates for abutter maintenance such as tree and 
bush trimming. 
 
Town Contact for Project: 

 EV Charging Station Implementation Assistance. Assist towns through the process of siting, 
applying for incentives, and purchasing and installing public EV charging stations.  
 
Town Contact for Project: 

 Older Driver Mobility and Safety Campaign.  Coordinate with the Franklin Regional Transit 
Authority and the local Councils on Aging to assess available transportation services beyond 
driving for seniors, assess signs and visibility at intersections, and produce outreach materials for 
senior drivers. 
 
Town Contact for Project: 

ü YES TOWN HALL FUNCTIONS 

 New Collective Purchasing ideas. Continue to research and develop new goods and/or services 
that can be procured on behalf of multiple towns/schools (please specify): 

� Expansion of fuel bids to include additional fuels 
� Other: please share your idea(s): 

 
Town Contact for Project: 

X Explore feasibility or continue work to establish new shared services (please specify): 
� Department of Public Works 
� Facilities management of municipal buildings and grounds 
� Human Resource management 
� Library Programming/Administration 
� Municipal Financial Services 
� Shared Town Risk Manager/ OSHA compliance officer 
 

Town Contact for Project: Heather Butler 
ü YES TRAINING AND WORKSHOPS 

X Local Official Continuing Education Workshops.  Continue to offer workshops to Select Board, 
Planning Board, Board of Health, Finance Committee members and other public officials (fiscal 
planning, open meeting law, school finance, new state policies and initiatives, etc.).   
 
Please share your ideas for workshop topics: 
 

X Foster Municipal engagement and involvement. Consider how towns can increase citizen 
engagement and prepare for retirements of long-term public servants in key municipal positions 
– appointed, elected and volunteer – through development of a Citizen’s Academy, succession 
planning, participation in career fairs and expos, etc. 
 
Town Contact for Project: 
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ü YES ZONING, POLICIES AND PLANS 
X Age and Dementia Friendly Community Planning . Conduct an Age and Dementia-Friendly 

community planning process, including application to the AARP Network, development of an 
assessment and an action plan for the Town. 
 
Town Contact for Project: Heather Butler 

 Open Space and Recreation Plan (OSRP) Update.  Work with the town to update their existing 
OSRP, a document to inventory and assess the condition of open space, natural resources, parks, 
and other recreation facilities.  

� New update         Update continued from previous year      OSRP Expiration Date: _______ 
 
Town Contact for Project: 

 Recreational Marijuana Assistance (please specify): 
� Zoning for retail sales and/or cultivation 
� Development of local Board of Health regulations and other policies to prevent youth use. 

 
Town Contact for Project: 

 Regional Planning/Technical Assistance for Large Scale Utility Projects (please specify): 
� Northfield Mountain Pumped Storage Project /Turners Falls Dam FERC relicensing 
� Tri-State economic resiliency work  

 
Town Contact for Project: 

 Rural Policy Plan Implementation. Allows for staff to dedicate time and resources to 
implementation of the most important recommedations to Franklin County.  

 Zoning Bylaws and/or City Ordinance Development (please specify): 
� Affordable/work force housing  
� Clean energy (e.g. solar bylaws or updates to solar bylaws to protect pollinator habitat)  
� Climate Resilient Stormwater Management Standards for new development and 

redevelopment projects using Low Impact Development (LID) techniques.   
� Develop or update a Master Plan chapter for Housing or Economic Development.  
� Land conservation that protects natural resources and promotes smart growth  
� Large-scale commercial/industrial development  
� Mixed use districts / Village districts 
� New development standards for tree retention  
� Open Space Residential Development / Natural Resource Protection Zoning  
� Recreational marijuana (retail, cultivation, processing) 
� River Corridor Management for towns with a mapped River Corridor (Ashfield, Conway, 

Colrain, Heath, Greenfield, Leyden) 
� Short term residential rentals (such as VRBO and Airbnb) 
� Update Existing Floodplain Bylaws/Ordinances (FEMA regulated 100-year floodplain) 
� Other: 

 
Town Contact for Project: 
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ü YES OTHER 
 Other project (please specify): 

 
 
 
 
 
 
 
 
Town Contact for Project: 

 
 
 

RANK Of all of the projects you selected, what are your Town’s top three priorties? While we can’t 
guarantee that these projects will be selected, we will make every effort. 

Your Town’s top 3 choices: 
1. Shared and Regional Services, Highway, Police, EMD, Health 

 
2. Community and Economic Development 

 
3. Continued work with Abandoned Housing and Housing Plan Implementation 

 
 
If all Franklin County towns respond by 1/24/20, we aim to have projects selected by early 
February.  We will send out notification to you once that is complete. Thank you for your time 
– we look forward to working with you.  
 



Town of Buckland 
 

REQUEST FOR PROPOSALS 
 

Construction Administration-Lower Ashfield Street Improvements 
 

The Town of Buckland seeks proposals for construction administration and resident inspector 

services for Lower Ashfield Street, which will be repaired in 2021 using CDBG funding. Final 

plans, specifications and bidding completed by GCG Associates, Inc. A total of up to $69,000 

has been budgeted for these services. 

 

A copy of the RFP may be obtained by contacting Heather Butler, Buckland Town Administrator 

at twnadmin@town.buckland.ma.us, (413) 625-6330) x5. All questions should be directed to 

Heather Butler. The Town of Buckland reserves the right to reject any and all proposals if it is 

deemed in the best interests of the Town to do so and to waive minor technicalities. The 

Buckland Board of Selectmen will be the awarding and contracting authority. 

 

Completed proposals are to be submitted electronically no later than 2:00 PM, Wednesday, 

February 17, 2021 to twnadmin@town.buckland.ma.us. 

 

The Town encourages Women and Minority-owned businesses to submit proposals. 
 

mailto:twnadmin@town.buckland.ma.us
mailto:twnadmin@town.buckland.ma.us


12401288.2 

SMART MUNICIPAL AGGREGATION MASTER 
MEMORANDUM OF UNDERSTANDING 

by and between 

_______________________________ 
as Master Provider 

 
and 

_______________________________ 
as Off-Taker, 

on behalf of the customers of the __________ Community Choice Supply Program 

 

Dated as of _______________ 
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SMART MUNICIPAL AGGREGATION MASTER 
MEMORANDUM OF UNDERSTANDING 

This SMART Municipal Aggregation Master Memorandum of Understanding (this “Agreement”) is 
made and entered into as of ___________ (the “Effective Date”), between ____________, a 
Massachusetts limited liability company with offices in _____________ (“Master Provider;” or 
“Provider” and where any of its Affiliates, as defined below, that execute a Form of Systems 
Appendix indicating its intention to be deemed a Provider hereunder may also be referred to herein 
as a Provider) and the ___________, Massachusetts with its principal offices at _________, MA 
_____, the (“Off-Taker”), acting on behalf of the customers of its municipal aggregation plan or 
“MAP,” referred to as _____________ Community Choice Supply Program.  Master Provider, Off-
Taker and any entity deemed a Provider may, as appropriate, be referred to herein individually as a 
“Party” and collectively as the “Parties”. 

WITNESSETH: 

A. WHEREAS, Provider intends to construct, install, own, operate, and maintain solar 
photovoltaic systems (the “Systems,” or each individually a “System”) at Premises to be described in 
a series of Systems Appendixes each of which will qualify as a “Low Income Community Shared 
Solar Tariff Generating Unit” (“LISGU”) under the DOER’s SMART Program rules and guidelines 
and the Massachusetts utility Solar Massachusetts Renewable Target (“SMART”) Program tariffs. 

 
B. WHEREAS, Off-Taker has established and operates a Municipal Aggregation Plan 

(“MAP”) for eligible consumers within its geographical boundaries and Off-Taker has signed or will 
sign electric service agreements with competitive retail electric suppliers on behalf of the MAP and 
such agreements will allow for eligible consumers of the MAP to take electric supply service from 
such suppliers throughout the Term; 

 
C. WHEREAS, appropriate rates will be charged to all participating consumers of the 

MAP, including clearly defined rates charged to (i) all residential customers, and (ii) all Participating 
Low-Income Customers; 

 
D. WHEREAS, Off-Taker’s MAP had, or is projected to have, over a twelve (12) month 

period, an average annual Projected Low-Income Customer Consumption as shown in Schedule 1; 
 
E. WHEREAS, Provider desires to secure and retain low-income residential off-take 

customers through a MAP, in order to attain and maintain, to the satisfaction of the DOER, the 
eligibility of multiple System to qualify under the SMART Program and receive a low-income 
community shared solar compensation rate incentive payment under SMART throughout the duration 
of this Agreement; 

 
F. WHEREAS, in furtherance of such objective and for purposes of administrative 

efficiency, Provider and Off-Taker expect to execute as series of Systems Appendixes in the form of 
Exhibit B.  Provider proposes to commit the Allocated Capacity of such System to Off-Taker and for 
Off-Taker to arrange for the delivery of electricity at discounted prices to Participating Customers, 
Low-Income or otherwise, all subject to the terms and conditions of this Agreement;  
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G. WHEREAS, Provider is willing to commit to Off-Taker, the Allocated Percentage of 
each System’s actual production multiplied by the Low-Income Customer Discount Rate; and  

 
H. WHEREAS, the Parties agree to appoint Colonial Power Group, Inc. to operate as 

Administrator pursuant to the terms and conditions of the Master Administrative Services Agreement 
to (i) manage the relationship between Provider’s production from all Systems and the consumption 
of Off-Taker’s customers, (ii) manage or otherwise confirm the delivery of the MAP Low-Income 
Customer Discount Rate to customers by the Off-Taker’s retail electric suppliers, and (iii) meet 
reporting and audit requirements of the DOER, both as necessary to secure uninterrupted benefits 
available to the Parties through the SMART Program throughout the duration of this Agreement. 

 
NOW THEREFORE, in consideration of the foregoing recitals, mutual promises set forth 

below, and other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the Parties hereby agree as follows: 

1. DEFINITIONS AND INTERPRETATION: 

1.1 Definitions.  In addition to other terms specifically defined elsewhere in the 
Agreement, where capitalized, the following words and phrases shall be defined as follows: 

“Administrator” means Colonial Power Group, Inc., a Massachusetts corporation. 

“Affiliate” means, with respect to any specified Person, any other Person directly or indirectly 
controlling, controlled by or under common control with such specified Person. 

“Agreement” has the meaning set forth in the preamble to this Agreement. 

“Allocated Capacity” has the meaning set forth in the Systems Appendix. 

“Allocated Percentage” means the percentage of each Systems production to be allocated to Off-
Taker, as set forth on and updated as needed pursuant to the Systems Appendix. 

“Allocated Value” means the Allocated Percentage multiplied by each actual Systems production 
multiplied by its Low-Income Customer Discount Rate. 

“Anticipated Commercial Operation Date” has the meaning set forth in the Systems Appendix. 

“Applicable Law” means, with respect to any Person, any constitutional provision, law, statute, rule, 
regulation, ordinance, treaty, order, decree, judgment, decision, certificate, holding, injunction, 
registration, license, franchise, permit, authorization, guideline, Governmental Approval, consent or 
requirement of any Governmental Authority having jurisdiction over such Person or its property, 
enforceable at law or in equity, including the interpretation and administration thereof by such 
Governmental Authority. 

“Assignment” has the meaning set forth in Section 11.1. 

“Bankruptcy Event” means with respect to a Party, that either: 
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(i) such Party has:  (A) applied for or consented to the appointment of, or been made subject to, 
a receiver, custodian, trustee or liquidator of itself or of all or a substantial part of its property; 
(B) admitted in writing its inability, or is generally unable, to pay its debts as such debts become due; 
(C) made a general assignment for the benefit of its creditors; (D) commenced a voluntary case under 
any bankruptcy law; (E) filed a petition seeking to take advantage of any other law relating to 
bankruptcy, insolvency, reorganization, winding up, or composition or readjustment of debts; 
(F) failed to controvert in a timely and appropriate manner, or acquiesced in writing to, any petition 
filed against such Party in an involuntary case under any bankruptcy law; or (G) taken any corporate 
or other action for the purpose of effecting any of the foregoing; or 

(ii) a proceeding or case has been commenced without the application or consent of such Party in 
any court of competent jurisdiction seeking (A) its liquidation, reorganization, dissolution or winding 
up, or the composition or readjustment of its debts, or (B) the appointment of a trustee, receiver, 
custodian, liquidator or the like of such Party under any bankruptcy law, and such proceeding or case 
has continued undefended, or any order, judgment or decree approving or ordering any of the 
foregoing shall have been entered and continue unstayed and in effect for a period of sixty (60) days. 

“Business Day” means any day other than Saturday, Sunday or any other day on which banking 
institutions in Boston, Massachusetts are required or authorized by Applicable Law to be closed for 
business.  For avoidance of doubt, any reference to “day” and not “Business Day” shall mean a 
calendar day. 

“Change in Law” means, after the Effective Date, any passage, enactment, modification, revision, 
repeal, addendum, interpretation or other change in any Applicable Law affecting the rights or 
obligations of either Party under this Agreement, including without limitation, implementation by a 
Massachusetts state regulatory agency or other governmental authority of any law relating to the 
System, the SMART Program, or otherwise affecting the Parties' rights and obligations under this 
Agreement. 

“Commence Construction” means the execution by Provider or an Affiliate of an engineering, 
procurement and construction contract with respect to each System. 

“Commercial Operation” has the meaning set forth in Section 3.3. 

“Commercial Operation Date” is the date specified in the notice delivered by Provider to Off-Taker 
for each System pursuant to Section 3.3. 

“Confidential Information” has the meaning set forth in Section 13.1. 

“Construction Start Date” for each System has the meaning set forth in the Systems Appendix.  

“Covenants, Conditions and Restrictions” or “CCRs” means those requirements or limitations related 
to the Premises as may be set forth in a lease, if applicable, or by any association or other organization, 
having the authority to impose restrictions. 

“DOER” means the Massachusetts Department of Energy Resources. 

“Effective Date” has the meaning set forth in the preamble to this Agreement. 
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“Environmental Attributes” shall mean, without limitation, carbon trading credits, renewable energy 
credits or certificates, emissions reduction credits, emissions allowances, green tags, tradable 
renewable credits, Environmental Attributes or RPS Class 1 Renewable Generation Attributes (as 
defined under the SMART Program), or Green-e® products. 

“Escrow Account” means a bank account established in the name of the Administrator and subject to 
the terms of the Escrow Agreement. 

“Escrow Agreement” means that certain agreement dated as of _____________ by and between 
Administrator and Master Provider acting on behalf of any party deemed a Provider hereunder. 

“Estimated Allocated Annual Production” has the meaning set forth in Section 4.5. 

“Financing Party” means, as applicable, (i) any Person (or its agent) from whom a Provider (or an 
Affiliate of Provider) leases one or more Systems, or (ii) any Person (or its agent) that has made or 
will make a loan to or otherwise provide financing (in loans, equity or otherwise) to a Provider (or an 
Affiliate of Provider) with respect to one or more Systems. 

“Force Majeure Event” has the meaning set forth in Section 8.1. 

“Good Industry Practice” means the practices, methods and acts (including but not limited to the 
practices, methods and acts engaged in or approved by a significant portion of the solar generation 
industry in the operation and maintenance of equipment similar in size and technology) that, at a 
particular time, in the exercise of reasonable judgment in light of the facts known or that should have 
been known at the time a decision was made, would have been expected to accomplish the desired 
result in a manner consistent with law, regulation, reliability, safety, environmental protection, 
economy and expedition. 

“Governmental Approval” means any approval, consent, franchise, permit, certificate, resolution, 
concession, license, or authorization issued by or on behalf of any applicable Governmental 
Authority. 

“Governmental Authority” means any federal, state, regional, county, town, city, or municipal 
government, whether domestic or foreign, or any department, agency, bureau, or other administrative, 
regulatory or judicial body of any such government. 

“Installation Work” means the construction and installation of the Systems and the start-up, testing 
and acceptance (but not the operation and maintenance) thereof, all performed by or for a Provider at 
the Premises. 

“LISGU” has the meaning set forth in the recitals to this Agreement. 

“Low-Income Customer Consumption” means the total kWh consumption of all low-income 
customers participating in the MAP as metered by the Utility over any given calendar year. 

“Low-Income Customer Discount Rate” is the actual discount rate provided to the MAP by a Provider 
for each System at any time during the Term.  
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“Losses” means all losses, liabilities, claims, demands, suits, causes of action, judgments, awards, 
damages, cleanup and remedial obligations, interest, fines, fees, penalties, costs and expenses 
(including all attorneys’ fees and other costs and expenses incurred in defending any such claims or 
threatened claims or other matters or in asserting or enforcing any indemnity obligation). 

“MAP” means the ____________ Community Choice Power Supply Program, the Off-Taker’s 
Municipal Aggregation Plan as approved the Massachusetts Department of Public Utilities, and as 
may be amended from time to time. 

“MAP Low-Income Customer Discount Rate” is the actual discount rate provided to Participating 
Low-Income Customers at any time during the Term as established by Off-Taker using the aggregate 
of the Allocated Value received by the MAP from this and similar agreements between Off-Taker 
and other third parties.  

“Master Administrative Services Agreement” means that certain agreement, dated as of 
_____________, by and among Master Provider, Off-Taker and Administrator. 

“Mechanically Complete” means that the System (i) has been installed at the Premises, all the direct 
current components of the System are mechanically and electrically complete, and the System is ready 
to commence start-up, testing, commissioning and operations once the Utility work and alternating 
current components of the System are completed or (ii) satisfies requirements under the SMART 
Program to be considered mechanically complete. 

“Off-Taker” has the meaning set forth in the preamble to this Agreement. 

“Off-Taker Default” has the meaning set forth in Section 9.2(a). 

“Operations Year” means each 12-month period beginning on the Commercial Operation Date of 
each System and each anniversary thereof. 

“Participating Low-Income Customers” means low-income residential customers, as such term is 
defined by the SMART Program, residing in the Off-Taker’s territorial jurisdiction and whose Utility 
electric accounts are enrolled in the MAP at any given time during the Term. 

“Party” and “Parties” have the meanings set forth in the preamble to this Agreement. 

“Person” means an individual, partnership, corporation, limited liability company, business trust, joint 
stock company, trust, unincorporated association, joint venture, firm, or other entity, or a 
Governmental Authority. 

“Premises” means the premises described in the Systems Appendix.  For the avoidance of doubt, the 
Premises includes the entirety of any structures and underlying real property located at the address 
described in the Systems Appendix. 

“Provider” has the meaning set forth in the preamble to this Agreement. In the event an Affiliate of 
Master Provider executes a System Appendix pursuant to the terms of this Agreement, it shall be 
deemed a Provider under this Agreement.  

“Provider Default” has the meaning set forth in Section 9.1(a). 
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“Representatives” has the meaning set forth in Section 13.1. 

“Solar Incentives” means any accelerated depreciation, installation or production-based incentives, 
investment tax credits and subsidies including, but not limited to, any subsidies described in the 
Systems Appendix and all other solar or renewable energy subsidies and incentives, but does not 
include the Allocated Value. 

“Solar Massachusetts Renewable Target Program” or “SMART Program” means, collectively, and 
as amended from time to time, the SMART regulation, 225 CMR 20.00 et seq., orders and guidelines 
issued by the Massachusetts Department of Energy Resources, and the associated tariff(s) of the 
Utility. 

“Stated Rate” means a rate per annum equal to the lesser of (a) the “prime rate” (as reported in The 
Wall Street Journal) plus two percent (2%) and (b) the maximum rate allowed by Applicable Law. 

“Supplier” means a competitive retail electric supplier or suppliers contracted by the Off-Taker to 
provide all requirements electricity to the MAP. 

“System” means an integrated assembly of photovoltaic panels, mounting assemblies, inverters, 
converters, metering, lighting fixtures, transformers, ballasts, disconnects, combiners, switches, 
wiring devices and wiring, generally described in a Systems Appendix that generates electricity and 
is constructed on the Premises or, prior to such construction, the development rights thereto.  For 
avoidance of doubt, the System may be a system (or the development rights thereto) owned by a party 
to which this Agreement is assigned by a Provider pursuant to Section 11.1. 

“Systems Appendix” means the form of Exhibit B hereto, which is then in effect and which shall be 
executed periodically by a Provider and Off-Taker in order to set forth any incremental Premises 
qualified as LISGUs to be utilized to provide for the delivery of electricity at discounted prices 
pursuant to this Agreement, with each such Systems Appendix being updated to list all Systems that 
are subject to the terms and conditions of this Agreement. 

“Term” has the meaning set forth in Section 2.1. 

“Utility” means the local electric distribution company providing electric distribution and 
interconnection services to the System(s) at the Premises and providing electric distribution services 
to customers of Off-Taker. 

1.2 Interpretation.  The captions or headings in this Agreement are strictly for convenience 
and shall not be considered in interpreting the Agreement.  Words in this Agreement that impart the 
singular connotation shall be interpreted as plural, and words that impart the plural connotation shall 
be interpreted as singular, as the identity of the parties or objects referred to may require.  The words 
“include”, “includes”, and “including” mean include, includes, and including “without limitation” 
and “without limitation by specification.”  The words “hereof”, “herein”, and “hereunder” and words 
of similar import refer to this Agreement as a whole and not to any particular provision of this 
Agreement.  Except as the context otherwise indicates, all references to “Articles” and “Sections” 
refer to Articles and Sections of this Agreement. 
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2. TERM AND TERMINATION. 

2.1 Systems Appendixes.  Master Provider or one or more of its Affiliates shall 
periodically execute Forms of Systems Appendix subjecting particular Systems to the terms, 
conditions and obligations of this Agreement.  Each Systems Appendix executed pursuant to this 
Agreement shall be deemed incorporated into and governed by the terms of this Agreement. Any 
Affiliate of Master Provider may execute and issue a Systems Appendix under this Agreement. In the 
event that any Master Provider Affiliate executes any Systems Appendix pursuant to this Agreement 
(and such Systems Appendix is accepted and executed by the Off-Taker, such Systems Appendix: (i) 
shall incorporate by reference the terms and conditions of this Agreement; (ii) shall be deemed a 
separate contract between the parties who sign it; (iii) all rights, benefits and obligations of “Provider” 
under this Agreement shall accrue to such Master Provider Affiliate as such rights and benefits pertain 
to the Systems Appendix to which it is a party; (iv) the applicable Master Provider Affiliate shall be 
severally liable to Off-taker under this Agreement solely with respect to the Systems described in any 
System Appendix to which it is a party, and (v) the applicable Master Provider Affiliate shall be 
entitled to enforce this Agreement with respect to its Systems. 

2.2 Term.  The term of the Agreement (the “Term”) shall commence on the Effective Date 
and shall continue for twenty (20) years from the latest Commercial Operation Date of a System 
described in any executed form of Systems Appendix, unless and until terminated earlier pursuant to 
the provisions of the Agreement.  The duration of a Provider’s delivery and Off-Taker’s receipt of 
Allocated Value from each System shall commence on each System’s Commercial Operation Date 
and extend for a term of twenty (20) years. 

2.3 Certain Provider Rights for Relief from Obligations under the Agreement.   Provider 
shall be relieved from the obligation to delivery Allocated Capacity from any specific System in 
advance of its Commercial Operation Date upon thirty (30) days’ prior written notice to Off-Taker if:  

(a) There exist site conditions (including environmental conditions) at the Premises of 
such System that could not have been reasonably known as of the Effective Date and that could 
reasonably be expected to significantly increase the cost of Installation Work or would materially 
adversely affect the electricity production from such System as designed; 

(b) Prior to the Construction Start Date for a System, there has been a material adverse 
change in the rights of Provider to construct that System on its Premises; 

(c)  Provider has not received, prior to the Construction Start Date, evidence reasonably 
satisfactory to it that interconnection services for a System will be available with respect to energy 
generated by such System; or 

(d)  Provider has determined, prior to the Construction Start Date for a System, that there 
are easements, CCRs or other liens or encumbrances (including, for avoidance of doubt, third party 
statutory rights under M.G.L. c. 61 or c. 61A) that would materially impair or prevent the installation, 
operation, maintenance or removal of such System.  

Provider may also be relieved from its obligations with respect to a particular System under this 
Agreement, if prior to the Construction Start Date for such System, it is unable to obtain financing 
for that System on terms and conditions reasonably satisfactory to it or it is unable to select one or 
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more alternative Premises with respect to this Agreement in a manner that will allow it to obtain 
financing for that System on terms and conditions reasonably satisfactory to it. 

Provider or a party deemed a Provider may terminate this Agreement with respect to its Systems prior 
to the earliest Anticipated Commercial Operation Date of all such Systems set out in any Systems 
Appendix provided that such Provider has satisfied all conditions for relief from obligations under 
this Section 2.2 for all Systems set out in all relevant Systems Appendixes, upon thirty (30) days’ 
prior written notice to Off-Taker. 

Provider shall provide notice to Off-Taker not later than thirty (30) days after becoming aware of the 
existence of a condition described above, provided that Provider shall have sixty (60) days to provide 
such notice if Provider undertakes reasonable efforts to remedy or mitigate the condition.  A condition 
described above with respect to a particular System shall not affect Provider’s obligations as to any 
other System or the obligations of any other party deemed a Provider hereunder. 

3. SYSTEM OPERATIONS. 

3.1 Provider as Owner and Operator.  The Systems will be owned or leased by a Provider 
and will be installed, operated and maintained and, as necessary, repaired and removed, by Provider 
at its sole cost and expense, consistent with Good Industry Practice. 

3.2 Metering.  At no cost to Off-Taker, there will be a separate meter installed and 
maintained by the Utility which will measure the net amount of electrical energy generated by each 
System and delivered to the Utility.  Provider also may, at its discretion and expense, install and 
maintain a utility grade kilowatt-hour (kWh) meter for the measurement of electrical energy generated 
by each System.  Providers shall provide to Off-Taker the data measured by the meters each month. 

3.3 Commercial Operation.  “Commercial Operation” for a System shall occur when the 
System has been approved for interconnected operation by the Utility and the Provider has determined 
that the System has achieved regular commercial operation.  Provider shall provide Off-Taker and 
Administrator written notice of the Commercial Operation Date for each of its Systems. 

3.4 SMART Program.  The Parties will work cooperatively and in good faith, and shall 
take all commercially reasonable actions necessary, to meet all SMART Program requirements under 
Applicable Law and Utility tariffs, including applicable interconnection and metering requirements, 
and any information as may be required from time to time by the DOER to qualify Provider’s Systems 
as LISGUs, wherein electricity or bill credits will be allocated through municipal load aggregation 
programs.  Off-Taker and Provider shall be deemed to have contracted with the Administrator 
pursuant to the Master Administrative Services Agreement, whereby Administrator will assist each 
Provider and Off-Taker with some or all compliance matters in relation to this Agreement, and the 
Parties shall cause the Systems to continue to qualify as LISGUs at all times during the Term of this 
Agreement.  

3.5 Escrow Account.  Master Provider shall direct the Administrator to establish and 
manage an Escrow Account at a Massachusetts bank throughout the Term in accordance with the 
terms of the Escrow Agreement and the Master Administrative Services Agreement to assure 
reimbursement to any Supplier with respect to the provision of the MAP Low-Income Customer 
Discount Rate. In coordination with Master Provider and the Off-Taker, the Administrator will 
periodically compute and Master Provider shall fund one time a minimum account balance in the 



 

9 
12401288.2 

Escrow Account at least equal to aggregate for all Systems of the product of (i) four (4) months’ of 
Estimated Allocated Annual Production, and (ii) the Low-Income Customer Discount Rate for each 
System (the “Minimum Balance”).  The Parties agree that the Escrow Fund may be applied to assure 
reimbursement to any Supplier with respect to any System.  The Parties acknowledge and agree that 
any account balance remaining in the Escrow Account will be released within thirty (30) days or 
otherwise paid to Master Provider (for distribution to any other Party deemed a Provider hereunder) 
after the conclusion of the term of this Agreement and after Administrator has completed making all 
distributions from the Escrow Account then owed.  The Off-Taker and Master Provider may agree to 
an alternative form of security, including performance bonds or letters of credit to assure Supplier 
reimbursement for the provision of the MAP Low-Income Customer Discount Rate. 

4. MAP; DELIVERY OF DISCOUNT; TITLE. 

4.1 Maintenance of MAP.  Off-Taker acknowledges and understands that the continuing 
operation of its MAP is the prerequisite structure under the SMART Program that makes it possible 
for a Provider to deliver discounted electricity to Participating Low-Income Customers.  As such, 
Off-Taker shall maintain the MAP throughout the Term and take such other actions as may be 
necessary to deliver discounted electricity, which shall include, inter alia, ensuring that the MAP 
secures electric service agreements with Suppliers consistent with the Off-Taker’s MAP plan and that 
such agreements obligate Suppliers to deliver the customer discounts as defined herein.  Off-Taker 
shall ensure that electric service agreements with Suppliers resulting from the Off-Taker’s 
procurement processes will include rates to be charged to all appropriate consumers, including clearly 
defined rates charged to (i) all residential customers, and (ii) all Participating Low-Income 
Customers.  During the Term, Off-Taker shall or shall cause the Supplier(s) to provide Administrator 
with all information necessary for Administrator to maintain and provide to Master Provider a list of 
Participating Low-Income Customers and associated kWh consumption.   

4.2 Discount Requirement.  Off-Taker shall direct its MAP Supplier(s), including through 
communications by the Administrator pursuant to the terms of the Master Administrative Services 
Agreement, to deliver the MAP Low-Income Discount Rate on a pro rata basis to all Participating 
Low-Income Customers at the direction of the Off-Taker starting with the first Utility billing periods 
that commence at least 30 days after such direction is given, provided that such date cannot be sooner 
than the earliest Commercial Operation Date of any System, and continuing for the balance of the 
Term. Notwithstanding the foregoing and to minimize initial Plan customer confusion, the Parties 
agree to cooperate to hold the earliest deliveries of Allocated Value in escrow until such time as the 
Off-Taker can establish a MAP Low-Income Customer Discount Rate of at least $0.002/kWh, 
provided that such action in no way endangers any Provider's status to qualify for and receive the 
“Low-Income Community Shared Solar Compensation Rate Adder” under the SMART Program and 
provided further that the Allocated Value from any System shall be applied to a MAP Low-Income 
Customer Discount Rate not later than 24 months from such System’s Commercial Operation Date. 
Provided further that at no time shall the MAP Low-Income Customer Discount Rate exceed the 
Supplier charge to the MAP’s general residential customers nor reduce the amount allocated under 
this Agreement.     

4.3 Estimated Allocated Annual Production.  The estimated allocated annual production 
for each System’s Operations Year during the Term (“Estimated Allocated Annual Production”) is 
described in the Systems Appendix. 
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4.4 Unit Contingent Sale.  Provider’s obligation to deliver Allocated Value to Off-Taker 
from a particular System is expressly subject to and contingent on the availability of, and the 
generation of electricity by, that System. 

4.5 Environmental Attributes and Solar Incentives.  Off-Taker’s allocation of Allocated 
Value does not include Environmental Attributes or Solar Incentives.  Off-Taker disclaims any right 
to Environmental Attributes or Solar Incentives associated with a System or and shall, at the request 
of a Provider, execute any document or agreement reasonably necessary to fulfill the intent of this 
Section 4.7. 

4.6 Title to Systems.  Throughout the duration of the Agreement, a Provider or Provider’s 
Financing Party(ies) shall be the legal and beneficial owner(s) of the Systems at all times, and the 
Systems shall remain the personal property of such Provider or Provider’s Financing Party(ies). 

4.7 Change in Law.  If, after the Effective Date, there is any Change in Law that results in 
a material and adverse change in a Provider’s ability to provide, or the Off-Taker’s ability to receive 
Allocated Value or results in the disqualification of any Systems as LISGUs, the affected Party shall 
send written notice to the other Party (and, in each case, to the Administrator), setting forth the Change 
in Law and reasonably demonstrating the effect of the same on the affected Party.  Upon delivery of 
such notice, the Parties shall use reasonable efforts to negotiate an amendment to this Agreement to 
mitigate such effect.  Unless otherwise prevented by Law or the SMART Program, it shall be 
considered commercially reasonable for this amendment to provide for sales of energy in equivalent 
quantities for an equivalent value for the remaining Term from a System directly to Off-taker, its 
MAP’s customers or to a third-party that Off-taker may designate.  If the Parties are not able to agree 
in good faith on any commercially reasonable amendments necessary to address a Change in Law 
within ninety (90) days after one Party has submitted notice thereof, then either Party shall have the 
right to terminate this Agreement solely as to the Parties' obligation regarding the delivery and receipt 
of Allocated Value, in which event such Provider shall have no further obligation to deliver Allocated 
Value to the Off-Taker, and neither Party shall be obligated to make any further allocations under this 
Agreement, except for obligations arising or accruing prior to the effective date of termination.  
Notwithstanding the foregoing or any other provision in this Agreement or any other agreement 
involving the Parties, the Parties agree that the failure to resolve, reverse or address the issues and 
questions contained in the letter of the Chair of the Massachusetts Department of Public Utilities to 
the City of Boston dated December 15, 2020 and filed in D.P.U. 19-65 (“DPU Letter”) by the time 
the Parties otherwise prepared to begin delivery of the MAP Low Income Customer Discount Rate 
shall be deemed a Change in Law pursuant to this Section. 

4.8 Termination of MAP.  The Parties agree that, if Off-Taker’s MAP is terminated for 
any reason, the applicable Provider and the Off-Taker shall direct the Administrator to find 
replacement MAPs operated by other communities to accept receipt of the affected Systems’ 
Allocated Value, if feasible, and Provider and Off-Taker shall enter into an assignment or similar 
agreement with the replacement MAP(s), as necessary, in order for affected Systems under this 
Agreement to maintain their qualifying status to receive the low-income community shared solar 
compensation rate adder under SMART. 

5. COVENANTS 

5.1 Off-Taker’s Covenants.  Off-Taker covenants and agrees as follows: 
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(a) Off-Taker Documentation.  Off-Taker shall provide to Provider such documentation 
(including billing records from the Supplier), as it may have or can reasonably obtain and as may be 
reasonably needed. 

(b) SMART Program Matters.  Off-Taker shall comply with any requirements specified 
that are necessary for a System to meet and maintain eligibility under the SMART Program, including 
eligibility for any applicable adders, including but not limited to the requirement that an LISGU has 
at least 50% of its energy output allocated to Low Income Customers in the form of electricity or bill 
credits.  Off-Taker agrees to supply any information and complete any form that may be required to 
verify eligibility of the Systems to participate in the SMART Program or receive certain benefits 
under the SMART Program, or as a Provider may otherwise reasonably request.   

(c) Consents and Approvals.  Off-Taker shall ensure that any authorizations required of 
Off-Taker under this Agreement are not unreasonably withheld or delayed.  To the extent that only 
Off-Taker is authorized to request, obtain or issue any necessary approvals, permits, rebates or other 
financial incentives, Off-Taker shall cooperate with each Provider to obtain such approvals, permits, 
rebates or other financial incentives with such Provider being responsible for Off-Taker’s out of 
pocket expenses, if any. 

5.2 Master Provider’s Covenants.  Master Provider covenants and agrees as follows: 

(a) Fund Escrow Account.  Master Provider shall fund the Escrow Account as required 
herein and pursuant to the Escrow Agreement to assure reimbursement to Suppliers for their provision 
of the MAP Low-Income Customer Discount Rate. 

5.3 Provider’s Covenants.  Providers by executing a Systems Appendix covenant and 
agree as follows: 

(a) SMART Program Matters.  Provider shall locate, develop, build, operate and maintain 
its Systems within the service area of the Utility serving Off-Taker in order to qualify and remain 
qualified for SMART Program incentives. 

6. REPRESENTATIONS & WARRANTIES. 

6.1 Representations and Warranties of Provider.  In addition to any other representations 
and warranties contained in the Agreement, Provider (and any Affiliate deemed to be a Party by 
execution of a Form of Systems Appendix) represents and warrants to Off-Taker as of the Effective 
Date that: 

(a) it is duly organized and validly existing and in good standing in the jurisdiction of its 
organization; 

(b) it has the full right and authority to enter into, execute, deliver, and perform its 
obligations under the Agreement; 

(c) it has taken all requisite corporate or other action to approve the execution, delivery, 
and performance of the Agreement; 
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(d) the Agreement constitutes its legal, valid and binding obligation enforceable against 
such Party in accordance with its terms, except as may be limited by applicable bankruptcy, 
insolvency, reorganization, moratorium, and other similar laws now or hereafter in effect relating to 
creditors’ rights generally; 

(e) there is no litigation, action, proceeding or investigation pending or, to the best of its 
knowledge, threatened before any court or other Governmental Authority by, against, affecting or 
involving any of its business or assets that could reasonably be expected to adversely affect its ability 
to carry out the transactions contemplated herein; and 

(f) its execution and performance of the Agreement and the transactions contemplated 
hereby do not constitute a breach of any term or provision of, or a default under, (i) any contract or 
agreement to which it or any of its Affiliates is a party or by which it or any of its Affiliates or its or 
their property is bound, (ii) its organizational documents, or (iii) any Applicable Laws. 

6.2 Representations and Warranties of the Off-Taker.  In addition to any other 
representations and warranties contained in the Agreement, Off-Taker represents and warrants to 
Provider as of the Effective Date and with respect to paragraphs (d), (e), and (f) on the execution date 
hereof or of any Form of Systems Appendix with an Affiliate of Provider that: 

(a) The MAP shall accept the Allocated Value delivered by the Provider under this 
Agreement which, for each System and each calendar year, shall not be less than fifty percent (50%) 
of Estimated Annual Production times the Low-Income Customer Discount Rate, each as set out in 
the Systems Appendix, and Off-Taker shall aggregate the Allocated Value received by the MAP from 
this and similar agreements between Off-Taker and other third parties to establish and deliver a MAP 
Low-Income Customer Discount Rate to Participating Low-Income Customers;  

(b) The MAP has Participating Low-Income Customers with an aggregate Low-Income 
Customer Consumption such that each System’s Allocated Value will continue to qualify for the 
“Low-Income Community Shared Solar Adder” under the SMART Program; 

(c) All Participating Low-Income Customers are and will be at all times during the Term 
low-income residential customers, as such term is defined by the Utility, residing in Off-taker’s 
territorial jurisdiction and whose Utility electric accounts are enrolled in the MAP at any given time 
during the Term; 

(d) The individuals specified in the signature pages of this Agreement hold the offices 
identified thereby; 

(e) The individuals specified in the signature pages of this Agreement hold all the requisite 
power and/or authority to execute and deliver this Agreement, and this Agreement constitutes the 
legal, valid and bind obligation of the Off-Taker, subject to the Applicable Laws; and 

(f) The individuals specified in the signature pages of this Agreement are not aware of the 
institution of, or the threat of, any litigation challenging the Off-Taker’s authority, to enter into this 
Agreement other than the circumstance regarding the DPU Letter described in Section 4.7. 

6.3 EXCLUSION OF WARRANTIES.  EXCEPT AS EXPRESSLY SET FORTH 
HEREIN INCLUDING BUT NOT LIMITED TO SECTIONS 3.1, 5.1, AND THIS SECTION 6, 
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THE INSTALLATION WORK, SYSTEM OPERATIONS AND PERFORMANCE PROVIDED BY 
PROVIDER TO OFF-TAKER PURSUANT TO THIS AGREEMENT SHALL BE “AS-IS WHERE-
IS.”  NO OTHER WARRANTY TO OFF-TAKER OR ANY OTHER PERSON, WHETHER 
EXPRESS, IMPLIED OR STATUTORY, IS MADE AS TO THE INSTALLATION, DESIGN, 
DESCRIPTION, QUALITY, MERCHANTABILITY, COMPLETENESS, USEFUL LIFE, 
FUTURE ECONOMIC VIABILITY, OR FITNESS FOR ANY PARTICULAR PURPOSE OF THE 
SYSTEM OR ANY OTHER SERVICE PROVIDED HEREUNDER OR DESCRIBED HEREIN, 
OR AS TO ANY OTHER MATTER, ALL OF WHICH ARE EXPRESSLY DISCLAIMED BY 
PROVIDER. 

7. TAXES AND GOVERNMENTAL FEES. 

Provider shall be responsible for all income, gross receipts, ad valorem, personal property or 
real property or other similar taxes and any and all franchise fees or similar fees assessed against it 
due to its ownership or operation of the Systems, including any tax on electric generation or electric 
generation equipment.  Provider shall not be obligated for any taxes payable by or assessed against 
Off-Taker based on or related to Off-Taker’s overall income or revenues. 

8. FORCE MAJEURE. 

8.1 Definition of Force Majeure Event.  “Force Majeure Event” means any act or event 
that is beyond the reasonable control, and not the result of the fault or negligence, of the affected 
Party, and which such Party has been unable to overcome with the exercise of due diligence Subject 
to the foregoing conditions, “Force Majeure Event” shall include without limitation the following acts 
or events:  (i) natural disaster, such as storms, hurricanes, floods, lightning, volcanic eruptions and 
earthquakes; (ii) explosions or fires arising from lightning or other causes unrelated to the acts or 
omissions of the Party seeking to be excused from performance; (iii) acts of war or public disorders, 
civil disturbances, riots, insurrection, sabotage, pandemic or epidemic, terrorist acts, or rebellion; 
(iv) strikes or labor disputes (except strikes or labor disputes caused solely by employees of the 
Provider or as a result of such party’s failure to comply with a collective bargaining agreement); 
(v) action or inaction by a Governmental Authority (unless Off-Taker is a Governmental Authority 
and Off-Taker is the Party whose performance is affected by such action nor inaction); and (vi) action 
or inaction by ISO New England, the Utility, telecommunications utility or other utility.  A Force 
Majeure Event shall not be based on the economic hardship of either Party. 

8.2 Excused Performance:  Tolling. 

(a) Except as otherwise specifically provided in the Agreement, neither Party shall be 
considered in breach of the Agreement or liable for any delay or failure to comply with the Agreement 
with respect to a System (other than the failure to allocate amounts due hereunder), if and to the extent 
that such delay or failure is attributable to the occurrence of a Force Majeure Event; provided that the 
Party claiming relief under this Section 8 shall as soon as practicable (i) notify the other Party in 
writing of the existence of the Force Majeure Event, (ii) exercise all reasonable efforts necessary to 
minimize delay caused by such Force Majeure Event, (iii) notify the other Party in writing of the 
cessation or termination of the Force Majeure Event, and (iv) resume performance of its obligations 
hereunder as soon as practicable thereafter.  Notwithstanding the foregoing, Off-Taker shall not be 
excused from providing rate discounts to eligible MAP customers for Allocated Value that Provider 
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delivered to Off-Taker, provided that the same Force Majeure event does not also prevent Off-Taker 
and/or its Supplier from delivering of such discounts. 

(b) If a Force Majeure Event occurs prior to the Commercial Operation Date of a System, 
all milestone dates (e.g., Construction Start Date, Anticipated Commercial Operation Date), timeline-
based deadlines, or similar requirements for that System shall be tolled from the date of the notice of 
the Force Majeure Event until the date of the notice of the termination of the Force Majeure Event or, 
if earlier, six (6) months from the notice of the Force Majeure Event. 

8.3 Relief of Termination in Consequence of Force Majeure Event.   

(a) If a Force Majeure Event shall have occurred that has affected a Provider’s 
performance of its obligations with respect to a System hereunder and that has continued for a 
continuous period of one hundred eighty (180) days, then such Provider shall be entitled to be relieved 
of such obligations  upon ninety (90) days’ prior written notice to Off-Taker, provided that such 
Provider shall have the right to withdraw such relief notice in the event that the Force Majeure Event 
ceases prior to the expiration of such 90-day period.  If a Force Majeure Event shall have occurred 
that has affected a Provider’s performance of its obligations hereunder with respect to a System 
hereunder and that has continued for a continuous period of one hundred eighty (180) days, then Off-
Taker shall be entitled to be relieved of such obligations upon ninety (90) days’ prior written notice 
to such Provider, provided that Off-Taker shall have the right to withdraw such relief notice in the 
event that the Force Majeure Event ceases prior to the expiration of such 90-day period. 

(b) If a Force Majeure Event shall have occurred that has affected a Provider’s 
performance of its obligations with respect to all of its Systems hereunder and that has continued for 
a continuous period of one hundred eighty (180) days, then such Provider shall be entitled to terminate 
its obligations pursuant to the Agreement upon ninety (90) days’ prior written notice to Off-Taker, 
provided that such Provider shall have the right to withdraw such termination notice in the event that 
the Force Majeure Event ceases prior to the expiration of such 90-day period.  If a Force Majeure 
Event shall have occurred that has affected such Provider’s performance of its obligations with respect 
to all Systems hereunder and that has continued for a continuous period of one hundred eighty (180) 
days, then Off-Taker shall be entitled to terminate the Agreement upon ninety (90) days’ prior written 
notice to such Provider, provided that Off-Taker shall have the right to withdraw such termination 
notice in the event that the Force Majeure Event ceases prior to the expiration of such 90-day period.  

9. DEFAULT. 

9.1 Provider Defaults and Off-Taker Remedies. 

(a) Provider Defaults.  Subject to the provisions of Exhibit A, the following events shall 
be defaults with respect to each applicable Provider (each, a “Provider Default”): 

(i) a Bankruptcy Event shall have occurred with respect to such Provider; 

(ii) Master Provider or such Provider fails to provide Allocated Value to Off-Taker 
under the Agreement pursuant to the Allocated Value Payment provisions of the Master 
Administrative Services Agreement;  
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(iii) for all Providers if Master Provider fails to maintain the “Minimum Balance” 
referenced in Section 3 of the Escrow Agreement; or 

(iv)  a Provider breaches any material term of the Agreement and (A) if such breach 
can be cured within fifteen (15) days after Off-Taker’s written notice of such breach and such 
Provider fails to so cure, or (B) such Provider fails to commence and diligently pursue a cure 
within such 5-day period if a longer cure period is needed; provided, however, that such 
Provider shall not be entitled to a cure period in excess of one hundred twenty (120) days in 
total. 

(b) Off-Taker’s Remedies.  If a Provider Default has occurred and is continuing, in 
addition to other remedies expressly provided herein, and subject to Section 10 and the provisions of 
Exhibit A, Off-Taker may terminate the Agreement respect to such Provider and exercise any other 
remedy it may have at law or equity or under the Agreement.  In the event of such termination, both 
Parties acknowledge that Off-Taker’s compensatory damages are limited to the total Allocated Value 
it would have likely received, but has not yet received, through the Termination Date. 

9.2 Off-Taker Defaults and Provider’s Remedies. 

(a) Off-Taker Default.  The following events shall be defaults with respect to Off-Taker 
(each, a “Off-Taker Default”): 

(i) a Bankruptcy Event shall have occurred with respect to Off-Taker; 

(ii) Off-Taker breaches any material term of the Agreement if (A) such breach can 
be cured within fifteen (15) days after a Provider’s notice of such breach and Off-Taker fails 
to so cure, or (B) Off-Taker fails to commence and diligently pursue said cure within such 
fifteen (15) day period if a longer cure period is needed; provided, however, that Off-Taker 
shall not be entitled to a cure period in excess of one hundred twenty (120) days in total; or 

(iii) Off-Taker or any Supplier(s) subject to direction of the Off-Taker fail to deliver 
the Allocated Value to Participating Low-Income Customers within the MAP pursuant to the 
terms of this Agreement within fifteen (15) days from receipt of notice from Provider. 

(iv)   Off-Taker, by its direct action or inaction and after all affected Parties have 
met their respective obligations and exhausted all remedies under Section 4.8, causes a 
Provider to lose its qualifying status to receive the low-income community shared solar 
compensation rate adder under SMART for any System under this Agreement including but 
not limited to the requirement that a LISGU has at least 50% of its energy output allocated to 
Low Income Customers in the form of electricity or bill credits, per Section 5.1(b). 

(b) Provider’s Remedies.  If an Off-Taker Default has occurred and is continuing, in 
addition to other remedies expressly provided herein, each Provider may terminate its obligations 
pursuant to the Agreement, in which case such Provider shall have the exclusive right to provide the 
Low-Income Customer Discount Rate to all of the Participating Low-Income Customers as of the 
date of termination. In the event of such termination, Off-Taker shall reasonably cooperate with such 
Provider (and to the extent that Off-Taker is commercially able, promote any transition and continued 
application of the Low-Income Customer Discount Rate) to ensure the continued eligibility of the 
Systems (including eligibility for any adders) under the SMART Program.  In the event that this 
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Agreement is terminated due to the Off-Taker Default set forth in Section 9.2(a)(iv), Off-Taker shall 
pay to Provider an amount equal to the “net” amount of any applicable adders, including but not 
limited to the “Low-Income Community Shared Solar Compensation Rate Adder” that Provider 
would have received during the remainder of the Term.  

10. INDEMNIFICATION. 

Unless otherwise exempted by law, Master Provider and each Provider shall indemnify and 
hold harmless the Off-Taker and its departments, agents, officers, and employees against any and all 
claims, liabilities, and costs for personal injury or property damages, patent, or copyright 
infringement, or other damages that the Off-Taker may sustain which arise out of or in connection 
with the Master Provider’s or Provider’s performance of this Agreement, including but not limited to 
the negligent, reckless or intentional conduct of the Master Provider or any Provider, its agents, 
officers, employees, subcontractors. The Master Provider and any Provider shall at no time be 
considered an agent or representative of the Off-Taker. After prompt notification of a claim by the 
Off-Taker, the Master Provider or the applicable Provider shall have an opportunity to participate in 
the defense of such claim and any negotiated settlement agreement or judgment. The Off-Taker shall 
not be liable for any costs incurred by the Master Provider or any Provider arising under this 
paragraph. Any indemnification of the Master Provider or a Provider shall be subject to appropriation 
and applicable law.  

11. ASSIGNMENT.  

11.1 Assignment by Provider.  A Provider shall not sell, transfer or assign (collectively, an 
“Assignment”) the Agreement (including any System Appendixes) or any interest therein, without 
the prior written consent of Off-Taker, which shall not be unreasonably withheld, conditioned or 
delayed; provided, however, that, without the prior consent of Off-Taker, a Provider may (i) assign 
this Agreement in whole or in part to an Affiliate of equal or greater creditworthiness (subject to the 
requirements of the Escrow Agreement), (ii) assign this Agreement in whole or in part as collateral 
security in connection with any financing of the System (including, without limitation, pursuant to a 
sale-leaseback transaction), or (iii) assign this Agreement in whole or in part to a party that owns or 
acquires ownership of the System (or, for the avoidance of doubt, the development rights thereto.  In 
the event that a Provider identifies such secured Financing Party in a notice to Off-Taker, then Off-
Taker shall comply with the provisions set forth in Exhibit A to this Agreement.  Any Financing Party 
shall be an intended third-party beneficiary of this Section 11.1.  Without limiting the generality of 
the foregoing, Off-Taker acknowledges and agrees (A) that Master Provider’s affiliates may develop 
the System using multiple project entities, each of which would own and operate a portion of the 
System, and (B) to execute any documentation reasonably requested by a Provider to evidence such 
project entity’s assumption of a Provider’s rights and obligations under this Agreement corresponding 
to such portion of the System(s), including, without limitation, any assignment agreement (including 
a consent to collateral assignment), estoppel certificate, amendment to this Agreement, or separate 
energy credit purchase agreement. 

11.2 Acknowledgment of Collateral Assignment.  In the event that a Provider identifies a 
secured Financing Party in a notice to Off-Taker, then Off-Taker hereby: 
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(a) acknowledges the collateral assignment by such Provider to the Financing Party, of 
such Provider’s right, title and interest in, to and under the Agreement, as consented to under Section 
11.1 of the Agreement; 

(b) acknowledges that the Financing Party as such collateral assignee shall be entitled to 
exercise any and all rights of lenders generally with respect to such Provider’s interests in this 
Agreement but not in derogation of any right of Off-Taker under this Agreement; and 

(c) acknowledges that it has been advised that such Provider has granted a first priority 
perfected security interest in the System(s) to the Financing Party and that the Financing Party has 
relied upon the characterization of the System as personal property, as agreed in this Agreement in 
accepting such security interest as collateral for its financing. 

Any Financing Party shall be an intended third-party beneficiary of this Section 11.2. 

11.3 Assignment by Off-Taker.  Off-Taker shall not assign the Agreement or any interest 
therein, without each Provider’s prior written consent.   

12. NOTICES. 

12.1 Notice Addresses.  Unless otherwise provided in the Agreement, all notices and 
communications concerning the Agreement shall be in writing and addressed to the other Party, with 
copy to the Administrator, (or Financing Party, as the case may be) at the addresses set forth on 
Schedule 1, or at such other address as may be designated in writing in a notice to the other Party 
from time to time. 

12.2 Notice.  Unless otherwise provided herein, any notice provided for in the Agreement 
shall be hand delivered, sent by registered or certified U.S. Mail, postage prepaid, or by commercial 
overnight delivery service, and shall be deemed delivered to the addressee or its office when received 
at the address for notice specified in Schedule 1 when hand delivered, on the Business Day after being 
sent when sent by overnight delivery service (Saturdays, Sundays and legal holidays excluded), or 
five (5) Business Days after deposit in the mail when sent by U.S. Mail.  Master Provider shall arrange 
for delivery of any notice to its affiliates deemed a Provider by reason of its execution of a Form of 
Systems Appendix. 

13. CONFIDENTIALITY. 

13.1 Confidentiality Obligation.  The Off-Taker shall act in accordance with the provisions 
of M.G.L. Chapter 4, Section 7, and M.G.L. Chapter 66, Section 10, and other applicable statutes, if 
any, relative to any requests for public information concerning sections 3.5 and 4.1 through 4.4 as 
well as Schedule 1 of this Agreement received from a third party. Consistent with the foregoing, if 
either Party provides confidential information and such designation has been expressly communicated 
to the other Party (it being understood that the terms and conditions of this Agreement shall be deemed 
to have been designated confidential in writing without further communication) (“Confidential 
Information”) to the other, the receiving Party shall (a) protect the Confidential Information from 
disclosure to third parties with the same degree of care accorded its own confidential and proprietary 
information, and (b) refrain from using such Confidential Information, except in the negotiation and 
performance of the Agreement.  For the avoidance of doubt, any list of Participating Low-Income 
Customers or any account information related to the Participating Low-Income Customers including, 
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without limitation, account number, historic usage data, metering, and billing and payment 
information shall be considered Confidential Information. Notwithstanding the above, a Party may 
provide such Confidential Information to its officers, directors, members, managers, employees, 
agents, contractors and consultants, and Affiliates, lenders, and potential assignees of the Agreement 
or acquirers of Provider or its Affiliates (collectively, “Representatives”), in each case whose access 
is reasonably necessary.  Each such recipient of Confidential Information shall be informed by the 
Party disclosing Confidential Information of its confidential nature and shall be directed to treat such 
information confidentially and shall agree to abide by these provisions.  In any event, each Party shall 
be liable (with respect to the other Party) for any breach of this provision by any entity to whom that 
Party improperly discloses Confidential Information.  The terms of the Agreement (but not its 
execution or existence) shall be considered Confidential Information for purposes of this Article, 
except as set forth in Section 13.3.  All Confidential Information shall remain the property of the 
disclosing Party and shall be returned to the disclosing Party or destroyed after the receiving Party’s 
need for it has expired or upon the request of the disclosing Party.   

13.2 Permitted Disclosures.  Notwithstanding any other provision herein, neither Party shall 
be required to hold confidential any information that: 

(a) becomes publicly available other than through the receiving Party; 

(b) is required to be disclosed by a Governmental Authority, under Applicable Law or 
pursuant to a validly issued subpoena or required filing, but a receiving Party subject to any such 
requirement shall promptly notify the disclosing Party of such requirement; 

(c) is independently developed by the receiving Party; or 

(d) is or becomes available to the receiving Party without restriction from a third party 
under no obligation of confidentiality. 

13.3 Goodwill and Publicity.  Neither Party shall use the name, trade name, service mark, 
or trademark of the other Party in any promotional or advertising material, including publicly referring 
to this Agreement or the matters that are the subject of the Agreement, without the prior written 
consent of such other Party.  At no time will either Party acquire any rights whatsoever to any 
trademark, trade name, service mark, logo or other intellectual property right belonging to the other 
Party. 

13.4 Enforcement of Confidentiality Obligation.  Each Party agrees that the disclosing Party 
would be irreparably injured by a breach of this Agreement by the receiving Party or its 
Representatives or other Person to whom the receiving Party discloses Confidential Information of 
the disclosing Party and that the disclosing Party may be entitled to equitable relief, including 
injunctive relief and specific performance, in the event of any breach of the provisions of this Article.  
To the fullest extent permitted by Applicable Law, such remedies shall not be deemed to be the 
exclusive remedies for a breach of this Article, but shall be in addition to all other remedies available 
at law or in equity. 
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14. MISCELLANEOUS. 

14.1 Integration; Exhibits.  The Agreement, together with the Exhibits and Schedules 
attached thereto and hereto, constitute the entire agreement and understanding between Provider and 
Off-Taker with respect to the subject matter hereof and thereof and supersedes all prior agreements 
relating to the subject matter hereof, which are of no further force or effect.  The Exhibits and 
Schedules attached thereto and hereto are integral parts hereof and are made a part of the Agreement 
by reference.   

14.2 Amendments.  This Agreement may only be amended, modified or supplemented by 
an instrument in writing executed by duly authorized representatives of a Provider and Off-Taker. 

14.3 Industry Standards.  Except as otherwise set forth herein, for the purpose of the 
Agreement the normal standards of performance within the solar photovoltaic power generation 
industry in the relevant market shall be the measure of whether a Party’s performance is reasonable 
and timely.  Unless expressly defined herein, words having well known technical or trade meanings 
shall be so construed. 

14.4 Cumulative Remedies.  Except as set forth to the contrary herein, any right or remedy 
of a Provider or Off-Taker shall be cumulative and without prejudice to any other right or remedy, 
whether contained herein or not. 

14.5 Limited Effect of Waiver.  No delay or omission of the right to exercise any power by 
either Party shall impair any such right or power, or shall be construed as a waiver of any default or 
as acquiescence in any default.  One or more waivers, of any covenant, term or condition of this 
Agreement by either Party shall not be construed by the other Party as a waiver of a subsequent breach 
of the same covenants, terms or condition.  The consent or approval of either Party to or of any act 
by the other Party of a nature requiring consent or approval shall not be deemed to waive or render 
unnecessary consent to or approval of any subsequent similar act. 

14.6 Survival.  The obligations under Section 6.3 (Exclusion of Warranties), Section 7 
(Taxes and Governmental Fees), Section 9.1(b) (Off-Taker’s Remedies), Section 9.2(b) (Provider’s 
Remedies), Section 10 (Limitations of Liability), Section 12 (Notices), Section 13 (Confidentiality),  
Section 14 (Miscellaneous), or under other provisions of this Agreement that, by their sense and 
context, are intended to survive termination of this Agreement, shall survive the expiration or 
termination of this Agreement for any reason. 

14.7 Governing Law.  This Agreement shall be governed by and construed in accordance 
with the domestic laws of the Commonwealth of Massachusetts without reference to any choice of 
law principles.  The Parties agree that the courts of Massachusetts and the federal courts sitting in 
Suffolk County, Massachusetts, shall have jurisdiction over any action or proceeding arising under 
the Agreement to the fullest extent permitted by Applicable Law.  The Parties waive to the fullest 
extent permitted by Applicable Law any objection it may have to the laying of venue of any action or 
proceeding under this Agreement by any courts described in this Section 14.7. 

14.8 Severability.  If any term, covenant or condition in the Agreement shall, to any extent, 
be invalid or unenforceable in any respect under Applicable Law, the remainder of the Agreement 
shall not be affected thereby, and each term, covenant or condition of the Agreement shall be valid 
and enforceable to the fullest extent permitted by Applicable Law and, if appropriate, such invalid or 
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unenforceable provision shall be modified or replaced to give effect to the underlying intent of the 
Parties and to the intended economic benefits of the Parties. 

14.9 Relation of the Parties.  The relationship between Provider and Off-Taker shall not be 
that of partners, agents, or joint venturers of one another, and nothing contained in the Agreement 
shall be deemed to constitute a partnership or agency agreement between them for any purposes, 
including federal income tax purposes.  A Provider and Off-Taker, in performing any of their 
obligations hereunder, shall be independent contractors or independent parties and shall discharge 
their contractual obligations at their own risk.  Neither Party shall hold itself out as having the 
authority to bind the other Party. 

14.10 Forward Contract; Bankruptcy Code; Service Contract.  The Parties acknowledge and 
agree that this Agreement and the transactions contemplated hereunder are a “forward contract” 
within the meaning of the United States Bankruptcy Code, and that Provider is a “forward contract 
merchant” within the meaning of the United States Bankruptcy Code.  The Parties further 
acknowledge and agree that, for purposes of this Agreement, Provider is not a “utility” as such term 
is used in Section 366 of the United States Bankruptcy Code, and Off-Taker agrees to waive and not 
to assert the applicability of the provisions of Section 366 in any bankruptcy proceeding wherein Off-
Taker is a debtor, The Parties intend that this Agreement be treated as a “service contract” within the 
meaning of Section 7701(e) of the Internal Revenue Code. 

14.11 Successors and Assigns.  This Agreement and the rights and obligations under the 
Agreement shall be binding upon and shall inure to the benefit of each Provider and Off-Taker and 
their respective successors and permitted assigns. 

14.12 Counterparts.  This Agreement may be executed in one or more counterparts, all of 
which taken together shall constitute one and the same instrument. 

14.13 Facsimile Delivery.  This Agreement may be duly executed and delivered by a Party 
by execution and facsimile or electronic, “pdf” delivery of the signature page of a counterpart to the 
other Party and such document shall have the force of an original. 

14.14 Immunity.  This Performance under this Agreement by the Off-Taker, their agents, 
servants, and employees, shall be for public and governmental purposes, and all privileges and 
immunities from liability enjoyed by governmental units, their agents, servants, and employees, shall 
extend to performance under this Agreement to the extent permitted by Massachusetts and Federal 
law; provided that, notwithstanding any provisions of law or charter to the contrary, neither party to 
this Agreement shall be exempt from liability for its obligations under this Agreement.  
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IN WITNESS WHEREOF and in confirmation of their consent to the terms and conditions 
contained in this SMART Municipal Aggregation Master Memorandum of Understanding and 
intending to be legally bound hereby, Master Provider and Off-Taker have executed this SMART 
Municipal Aggregation Master Memorandum of Understanding by their duly authorized 
representatives under seal as of the date first above written. 

 

MASTER PROVIDER:  _______________________ 
 
By:  

Title:   
Name:  

 
 
OFF-TAKER: ____________, Massachusetts 
 
By:  

Title:   
Name:   
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Exhibit A 

Certain Agreements for the Benefit of Financing Parties 

Off-Taker acknowledges that a Provider will be financing the installation of the Systems either 
through a lessor, lender or with financing accommodations from one or more financial institutions 
and that a Provider may sell or assign the Systems and/or may secure a Provider’s obligations by, 
among other collateral, a pledge or collateral assignment of this Agreement and a first security interest 
in the Systems.  In order to facilitate such necessary sale, conveyance, or financing, and with respect 
to any such financial institutions of which a Provider has notified Off-Taker in writing, Off-Taker 
agrees as follows: 

(a) Consent to Collateral Assignment.  Off-Taker consents to the collateral assignment by a 
Provider to a lender or a financing party (providing equity, loans or any other source of financing) 
that has directly or indirectly provided financing of the Systems, of such Provider’s right, title and 
interest in and to this Agreement. 

(b) Notices of Default.  Off-Taker will deliver to the Financing Party at the address for the 
Financing Party stated in the Agreement (or such other address provided by a Provider or Financing 
Party to Off-Taker), concurrently with delivery thereof to a Provider, a copy of each notice of default 
given by Off-Taker under the Agreement, inclusive of a reasonable description of a Provider’s default.  
No such notice will be effective absent delivery to the Financing Party pursuant to this paragraph.  
Off-Taker will not mutually agree with a Provider to terminate the Agreement without the written 
consent of the Financing Party. 

(c) Rights Upon Event of Default.  Notwithstanding any contrary term of this Agreement: 

i. The Financing Party, as collateral assignee, shall be entitled to exercise, in the place 
and stead of a Provider, any and all rights and remedies of a Provider under this Agreement in 
accordance with the terms of this Agreement and shall also be entitled to exercise all rights and 
remedies of secured parties generally with respect to this Agreement and the System(s) subject to the 
Event of Default, subject to Off-Taker’s rights under this Agreement. 

ii. The Financing Party shall have the right, but not the obligation, to allocate the 
Allocated Value due under this Agreement (with respect to Systems that are subject to the same lien 
or security of that Financing Party) and to perform any other act, duty or obligation required of a 
Provider thereunder or cause to be cured any default of such Provider thereunder in the time and 
manner provided by the terms of this Agreement.  Unless the Financing Party has succeeded to a 
Provider’s interests under this Agreement, nothing herein requires the Financing Party to cure any 
default of a Provider under this Agreement or to perform any act, duty or obligation of a Provider 
under this Agreement, but Off-Taker hereby gives it the option to do so and does not waive Off-
Taker’s rights to pursue any available remedy for failure to cure a default. 

iii. Upon the exercise of remedies under its security interest in any Systems, including any 
sale thereof by the Financing Party, whether by judicial proceeding or under any power of sale 
contained therein, or any conveyance from Provider to the Financing Party (or any assignee of the 
Financing Party) in lieu thereof, the Financing Party shall give notice to Off-Taker of the transferee 
or assignee of this Agreement.  Any such exercise of remedies shall not constitute a default of the 
assignment provisions under this Agreement, provided that any assignment of this Agreement in such 
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circumstances is to a party that is acquiring such Systems (or a Provider’s leasehold interest in such 
Systems). 

(d) Right to Cure. 

i. Off-Taker will not exercise any right to terminate or suspend this Agreement unless it 
shall have given the Financing Party prior written notice by sending notice to any Financing Party (at 
the address provided by a Provider) of Off-Taker’s intent to terminate or suspend this Agreement, 
specifying the condition giving rise to such right, and such condition is not cured within the cure 
periods provided for in this Agreement.  The Parties’ respective obligations will otherwise remain in 
effect during any cure period. 

ii. If the Financing Party (including any Off-Taker or transferee), pursuant to an exercise 
of remedies by the Financing Party, shall acquire title to or control of a portion or all of a Provider’s 
assets and shall, within the time periods described in paragraph (d)(i) above, cure all defaults under 
this Agreement existing as of the date of such change in title or control in the manner and time periods 
required by this Agreement, but in no event less than 30 days for payment defaults and 60 days for 
performance defaults, then such person or entity shall no longer be in default under this Agreement 
for the relevant Systems, and this Agreement shall continue in full force and effect. 

** 
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EXHIBIT B 

FORM OF SYSTEMS APPENDIX NO. _____ 

_____________, 2020 

This Systems Appendix, along with the Schedule of Systems attached hereto and made a part hereof, 
(i) establishes and defines one or more incremental Systems as being qualified as Low Income 
Community Shared Solar Tariff Generating Units under SMART to be utilized to provide for the 
delivery of electricity at discounted prices to low income consumers of the Town of _____________ 
Municipal Aggregation Program (“MAP”) subject to the terms and conditions of the SMART 
Municipal Aggregation Master Memorandum of Understanding (“Agreement”), dated __________ 
between _______________ (“Provider”) and the _____________, Massachusetts (“Off-Taker”), (ii) 
binds and subjects an Affiliate of the Master Provider to the terms, conditions and obligations stated 
in the Agreement  and (iii) provides a cumulative and updated list of all Systems (by each Affiliate 
of the Master Provider) that are subject to the terms of the Agreement and a related Master 
Administrative Services Agreement as of the date of this Systems Appendix.  Execution and delivery 
of this Systems Appendix represents a legally binding agreement between Affiliate executing this 
form, which Affiliate shall thereafter be deemed a Provider pursuant to the terms and conditions of 
the Agreement with respect to the Systems described herein and Off-Taker for the consideration 
described in the Agreement and the terms and conditions of the Agreement are expressly incorporated 
herein, except to the extent expressly stated. This Systems Appendix, together with the 
aforementioned Agreement, constitute a single agreement between the Parties and any capitalized 
terms used but not defined herein shall have the meanings set forth in the Agreement. 

Ratification of the Terms and Conditions of the Agreement 

Except as expressly amended or waived by this Systems Appendix, the terms, conditions, covenants, 
agreements, warranties and representations contained in the Agreement are in all respects ratified, 
confirmed and remade or made as of the date hereof and, except as amended or waived hereby, shall 
continue in full force and effect. 

Prior Systems Appendices 

All previously executed Systems Appendices between the any Affiliate of Master Provider executing 
this Systems Appendix and Off-Taker are hereby superseded and replaced by this Systems Appendix 
with respect to the Schedule of Systems. 

Counterparts 

This Systems Appendix may be executed in counterparts, all of which together shall constitute one 
and the same instrument.  
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IN WITNESS WHEREOF and in confirmation of their consent to the terms and conditions contained 
in the Agreement and intending to be legally bound hereby, Provider and Off-Taker have executed 
this Systems Appendix by their duly authorized representatives under seal as of the date first above 
written. 

 
PROVIDER:  _____________ 
 
 
By:  

Name:   
Title:   

 OFF-TAKER:  _____________, 
Massachusetts 
 
 
By:  

Name:   
Title:   

 
 
 
Acceptance and acknowledgement of Master Provider that Provider is an Affiliate for 
purposes of the MOU Agreement: 
 
MASTER PROVIDER:  _____________ 
 
 
By:_________________________ 

Name:  
Title:  
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SYSTEMS APPENDIX NO. _____ 

 

SCHEDULE OF SYSTEMS 

 

SMAR
T ID# 

Provider 
Name / 
System  

Premise 
Location 

Construction 
Start Date 

Anticipated 
Commercial 
Operation 
Date 

Commercial 
Operation 
Date 

System 
Capacity 
(kW-AC) 

Allocated 
Capacity 
(kW-AC) 

Allocated 
Percentage 

Estimated 
Allocated 
Annual 
Production 
(kWh) 

Low-Income 
Customer 
Discount 
Rate 
($/kWh) 

          $0.02 
           
           
           

 

Estimated Allocated Annual Production: Commencing on the Commercial Operation Date with respect to each System is expected to 

decrease by approximately six tenths of one percent (.6%) each Operations Year thereafter.  The foregoing values are estimates and Provider 

shall have the right to update these values by the Commercial Operation Date. 
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SCHEDULES 
 

Schedule 1 —Projected MAP Customer Consumption and Notice Information 

 

Off-Taker Projected Low-Income Customer 
Consumption (kWh/year): 

 

  
_________________ 

   
Off-Taker: 
 
_____________ 

Attn:   
 

 
With a copy to Administrator: 

 
Colonial Power Group, Inc. 

5 Mount Royal Avenue, Suite 5-350 
Marlborough, MA 01752 
Attn:  Mark Cappadona, President 

 Provider: 
 
_____________ 
Attn:   
 

 
With a copy to Administrator: 
 
Colonial Power Group, Inc. 

5 Mount Royal Avenue, Suite 5-350 
Marlborough, MA 01752 
Attn:  Mark Cappadona, President 
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MASTER ADMINISTRATIVE SERVICES AGREEMENT 
FOR 

SMART MUNICIPAL AGGREGATION MASTER 
MEMORANDUM OF UNDERSTANDING 

 
_____________, 2020 

 
 

THIS ADMINISTRATIVE SERVICES AGREEMENT (“Agreement”) is between 
_____________, a Massachusetts limited liability company, with offices in _____________ (“Master 
Provider” or “Provider” and where any of its Affiliates, as such entity is defined in the MOU 
Agreement (as defined below), that executes a Form of Systems Appendix under the MOU 
indicating its intention to be deemed a Provider therein may also be referred to herein as a 
Provider); the _____________, Massachusetts, with its principal offices located at _____________ 
(“Off-Taker”); and Colonial Power Group, Inc., a Massachusetts corporation with its principal 
office in Marlborough, Massachusetts (“Colonial”).  Provider, City and Colonial may be referred 
to herein individually as a “Party” or collectively as the “Parties.”  Capitalized terms not defined 
herein shall have the meanings set forth in the MOU Agreement. 

 
WITNESSETH: 

 
A. WHEREAS, certain Affiliates of Master Provider intend to construct, install, own, 

operate, and maintain solar photovoltaic systems (the “Systems”) or each individually a System 
(“System”) that will qualify as “Low Income Community Shared Solar Tariff Generating Units” 
(“LISGU”) under the DOER’s SMART Program rules and guidelines and the Massachusetts utility 
Solar Massachusetts Renewable Target (“SMART”) Program tariffs (“SMART Requirements”). 

 
B. WHEREAS, the Off-Taker has established and operates a Municipal Aggregation 

Plan (“MAP” or “Plan”) for eligible consumers within its geographical boundaries and the Off-
Taker has signed or will periodically sign electric service agreements with competitive retail 
electric suppliers (“Supplier”) on behalf of the MAP and such agreements will allow for eligible 
customers of the MAP to take electric supply service from such Suppliers throughout the Term; 

 
C. WHEREAS, each Provider proposes to secure and retain low-income residential 

off-take customers through the MAP and provide funding (“Allocated Value”) for a discount to 
the price of electricity delivered to low-income customers of the Plan (“MAP Price Discount”), in 
order to attain and maintain, to the satisfaction of the DOER, the eligibility of the Systems, 
including the collective portions committed to the MAP therein (“Allocated Capacity”), to qualify 
under the SMART Program and receive a low-income community shared solar compensation rate 
adder (“Adder”) or incentive payment under SMART throughout the duration of a certain SMART 
Municipal Aggregation Master Memorandum of Understanding by and between Master Provider 
and Off-Taker of even date herewith (“MOU Agreement”);   

 
D. WHEREAS, the Master Provider and Off-Taker agree that a range of administrative 

services are required for the efficient implementation and management of the terms of the MOU 
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Agreement and this Administrative Services Agreement to retain eligibility for the LISGU 
incentive payments available to each Provider pursuant to the SMART regulations; and 

 
E. WHEREAS, the Master Provider and Off-Taker agree to retain Colonial for the 

compensation described herein to provide administrative services to Master Provider and its 
Affiliate Providers and Off-Taker including:  (i) management of the inter-relation between each 
Provider’s production and the consumption of the Off-Taker’s MAP or other customers; 
(ii) management and confirmation of the delivery of the MAP Price Discount to customers of the 
MAP by the MAP’s Suppliers; and (iii) satisfaction of reporting and audit requirements of the 
DOER or other agencies or parties, both as necessary to secure uninterrupted benefits available to 
both the Providers and Plan customers through the SMART program throughout the duration of 
this Agreement; and such other related tasks as may be periodically agreed upon by the Master 
Provider and Off-Taker (“Administrative Services”). 

 
NOW THEREFORE, in consideration of the foregoing recitals, mutual promises set forth 

below, and other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the Parties hereby agree as follows: 

 
1. Responsibilities of Master Provider 

The Master Provider shall: 

a. For each contracted LISGU, deposit not less than fifteen (15) days prior to 
the due date, into such account established by Colonial pursuant to the terms of the Escrow 
Agreement of even date herewith between Master Provider and Colonial (“Escrow Agreement”) 
such amounts due and payable to maintain the Minimum Balance as defined in the Escrow 
Agreement, for the benefit of Suppliers to the Off-Taker’s MAP. 

 
b. Make timely payments of Allocated Value to Colonial pursuant to Section 

5 of this Agreement.  
 
c. Make timely payments to Colonial for its provision of Administrative 

Services pursuant to Section 7 of this Agreement. 
 

2. Responsibilities of Providers 

Each Provider shall: 

a. File or submit to the DOER or such other regulatory agencies, with 
Colonial’s and the Off-Taker’s assistance in accordance with the terms of this Agreement, the 
MOU Agreement or any applicable Systems Appendix executed pursuant to the MOU Agreement, 
any information required pursuant to the SMART Requirements to qualify and maintain such 
Provider’s Systems as LISGUs, wherein electricity or bill credits shall be allocated or applied to 
relevant customers through municipal load aggregation programs, in accordance with 225 CMR 
20.06, and/or other applicable SMART Requirements.  As stated herein, Off-Taker and Colonial 
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shall supply Provider within five (5) business days of request by Provider with such other 
information and documentation within their control as may be reasonably needed for any filing or 
submission by Provider.  Provider will respond timely to reasonable requests from Colonial and/or 
Off-Taker regarding its responsibilities and systems status with respect to SMART Requirements. 

 
b. Provide on a timely basis and with such assistance from Colonial and the 

Off-Taker as is appropriate, any necessary information or reports to the relevant electric 
distribution company as may be required under the SMART Program.  As stated herein, Colonial 
and the Off-Taker will supply Provider within five (5) business days of request from Provider such 
information and documentation within their control as may be reasonably needed for such 
information or reports. 

 
c. Make timely payments to Colonial pursuant to Section 5 of this Agreement 

for its share of Allocated Value not otherwise paid by Master Provider. 
 

d. With Colonial’s assistance in accordance with the terms of this Agreement, 
prepare and submit any required reports to the DOER, and assist Colonial, on its own behalf or 
that of the Off-Taker, in any filing or submittal required by any other agency of the 
Commonwealth. 

 
e. Make timely payments to Colonial for its share of Administrative Services 

pursuant to Section 7 of this Agreement not otherwise paid by Master Provider. 
. 

 
f. If it becomes necessary or appropriate to arrange for Allocated Capacity of 

any Systems to be applied to one or more other MAPs in order to preserve a Provider’s eligibility 
for Adders, Colonial shall apply reasonable efforts to administer such adjustments without 
incurring cost to any Party herein, including by re-allocating Allocated Capacity between or 
amongst other municipal aggregation plans and Provider and Off-Taker shall enter into an 
assignment or similar agreement as necessary.   

 

 
3. Responsibilities of the Off-Taker 

The Off-Taker shall: 

a. Maintain the MOU Agreement in effect. 
 

b. Cause Suppliers of the MAP to adjust the MAP Price Discount from time 
to time as directed by Colonial, when and if necessary, in order to align (i) the total Allocated 
Value received by Colonial, on behalf of Off-Taker, from this and similar agreements between 
Off-Taker and other third parties with (ii) the total aggregate amount of the discount delivered to 
MAP low-income customers. 
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c. Consistent with the MOU Agreement, provide data or make requests for 
information or take appropriate actions with other parties, such as the Off-Taker’s electric 
distribution company, to facilitate each Provider’s compliance with SMART Requirements or to 
facilitate or enable Colonial to provide the services described herein. 

 
4. Responsibilities of Colonial 

Colonial is hereby authorized and directed to and shall: 

a. Perform the administrative, billing and payment functions set out in Section 
4, 5 and 6 of this Agreement. 

 
b. Take such actions in coordination with the Off-Taker to cause Suppliers of 

the MAP, including each Supplier’s responsibility under its electric services agreement, to deliver 
the MAP Price Discount to the Off-Taker’s MAP’s participating low-income customers, as may 
be reasonably necessary to maintain the eligibility of the Provider for SMART low-income 
community solar Adders.  

 
c. Establish and manage an operating account on behalf of Off-Taker as 

further described in this section. The Parties acknowledge and agree that Allocated Value Paid 
by Provider and total disbursements paid to Supplier will vary considerably by month and season 
due to the normal and expected fluctuations in solar generation and MAP customer electricity 
usage.  As such and in order to facilitate the provision of consistent and predictable discounts, 
Colonial shall establish and maintain an “operating account” with a bank in the Commonwealth 
on behalf of Off-Taker which shall maintain a sufficient balance to enable Colonial to make or 
receive payments in full and on time pursuant to the terms of this Agreement.   Specifically,  (i)  
Provider (and other third parties with similar obligations as Provider to the Off-Taker) shall 
make payments to Colonial for deposit in the operating account of sufficient amounts for the 
Allocated Value and Colonial’s Administrative Services fee, and (ii) Colonial shall make 
payments or disbursements from the operating account to Off-Taker’s Suppliers.  Colonial shall 
provide reports on payments from such operating account or the account’s balance (redacting 
confidential information related to any third-parties acting in a similar manner to Provider with 
respect to Off-Taker and providing similar protection to Provider). 

 
d. Monitor the Allocated Value delivered by Provider and advise Off-Taker to 

adjust the MAP Price Discount, when and if necessary as may be required, including pursuant to 
SMART Requirements, to align (i) the total Allocated Value received by Colonial, on behalf of 
Off-Taker, from this and similar agreements between Off-Taker and other third parties, with (ii) 
the total aggregate amount of the discount delivered to MAP low-income customers. 

 
e. Secure, maintain and present data within five (5) business days of request 

thereof to a Provider and Off-Taker that may be reasonably requested or that Colonial believes are 
reasonably required for such Provider’s compliance with DOER’s SMART Requirements, 
including specifically customer consumption and MAP Price Discount(s), or Off-Taker’s 
continuation of the Plan. 
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f. Establish and maintain one or more accounts with a bank located in the 
Commonwealth of Massachusetts consistent with the obligations, terms and conditions of the 
Escrow Agreement (an “Escrow Account”).  Administer, as appropriate, the Escrow Account in 
accordance with the terms of the Escrow Agreement. 

 
g. Monitor the performance and periodically audit the relevant statements and 

accounts of each Supplier serving the Plan to confirm the appropriate provision of MAP Price 
Discounts to participating MAP customers and provide to Master Provider or Off-Taker reports 
showing the monthly delivery of Supplier-billed power supply and discounts to affected accounts 
on both an aggregated and individual account basis. 

 
h. Provide documentation and information within five (5) business days of 

request thereof necessary for any required Provider Customer Disclosure Forms and reports to the 
DOER demonstrating the successful delivery of MAP Price Discounts to participating low-income 
customers, thereby providing verification of the LISGU’s status as a low-income community 
shared solar system under the SMART Program.  Colonial shall assist Providers in making any 
such filings with the DOER as may be requested by a Provider. 

 
i. In the event a Provider is unable to fully fund any Price Discounts to low 

income customers from one or more LISGUs under the MOU Agreement, LISGUs are not 
completed timely or lose any relevant qualifications under the SMART Regulations or otherwise 
fail to satisfy the requirements of the MOU Agreement and, further, such Provider is unable to 
provide replacement Allocated Capacity, Colonial shall have the exclusive right, but not the 
obligation, to secure additional Allocated Capacity from any other owner or operator of 
appropriate solar generating facilities.  Colonial shall not be liable if unable to secure replacement 
capacity. 

 
5. Allocated Value Payment.     

 
a. Master Provider shall pay to Colonial the Allocated Value on a monthly 

basis pursuant to the terms of the MOU Agreement.  Provider shall send payment to Colonial 
within the first fifteen (15) Business Days of receiving payment from utility, along with detailed 
documentation of associated LISGU output. Failure to do so will be a Provider Payment Default. 

 
b. If applicable, Colonial shall notify Master Provider in writing within ten 

(10) Business Days following receipt of payment of any dispute or question concerning the 
correctness of such payment.  The Parties shall attempt to resolve any disputes informally among 
themselves provided, however, that if they are unable to resolve such disputes within thirty (30) 
days of Colonial’s notification to Master Provider, each Party may initiate any remedies available 
hereunder. 

 
c. Master Provider shall have ten (10) Business Days from receipt of written 

notice from Colonial to remedy a Provider Payment Default.  Such notice to Master Provider shall 
constitute as Colonial having provided equivalent notice to any affected Affiliate Provider(s).  
Upon failure of either Master Provider or affected Affiliate Provider(s) to remedy a Provider 
Payment Default, Colonial will draw from the Escrow Account as necessary in order for Colonial 
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to make a complete or supplemental payment to Supplier as necessary for all amounts owed to 
Supplier pursuant to its electric service agreement with Off-Taker.  Colonial shall have no other 
obligation to make any other payments with respect to a supplier reimbursement. 

 
6. Pursuant to the terms of the electric services agreement between Off-Taker and 

Supplier, Colonial shall collect from Supplier on a monthly basis a detailed report listing each low-
income customer account participating in the program, including kWh volumes billed and the rate 
charged by the Supplier during the immediately preceding month.  Colonial shall pay Supplier an 
amount equal to the product of the MAP Price Discount and low-income customer consumption 
based upon the information provided by Supplier that has not been disputed by Colonial or Off-
Taker.  Colonial’s failure to pay Supplier will be a default of this agreement (“Colonial Payment 
Default”)  and Master Provider shall have the right to terminate this agreement upon the delivery 
of notice to Colonial and Off-Taker, provided that Master Provider first provide Colonial with ten 
(10) Business Days to cure.  In the event of such a termination, Colonial shall refund any amount 
paid by Master Provider but not reimbursed to Supplier. 

 
7. Master Provider shall pay Colonial on a monthly basis for its provision of 

Administrative Services rendered to Off-Taker and Providers pursuant to this Agreement, where 
such payment amount shall equal $0.01 cent per kWh multiplied by the total prior calendar month 
output of the LISGUs contracted in the MOU Agreement. Master Provider shall send payment to 
Colonial within the first fifteen (15) Business Days of receiving payment from utility, along with 
detailed documentation of associated LISGU output. Failure of Master Provider to pay Colonial 
for its Administrative Services hereunder or to accurately document such payments shall be an 
event of default and Colonial may terminate this Agreement upon the delivery of notice to Master 
Provider and the Off-Taker, provided that Colonial first provide Master Provider with ten (10) 
Business Days to cure. Such notice to Master Provider shall constitute as Colonial having provided 
equivalent notice to any affected Affiliate Provider(s).   

 
8. This Agreement shall be coterminous with the MOU Agreement (subject to the final 

sentence of this Section 6), and, if the MOU Agreement is assigned in whole or in part, this 
Agreement shall be assigned in whole or in part to the same party accepting assignment of the 
MOU Agreement.  At any time during the Term, Master Provider and Off-Taker may, upon 
Colonial’s material and continuing failure to perform its obligations hereunder and after providing 
Colonial notice of failure and twenty days’ for Colonial to remedy its performance, terminate this 
Agreement upon prior written notice to Colonial and may enter into an agreement with another 
service provider to continue the services (or any additional or subset of services, as may be 
mutually agreed between Master Provider and Off-Taker) under this Agreement. 

 
9. Remedies for Payment Default.  If a Payment Default occurs (other than an amount 

that is subject to a good faith dispute), a Non-Defaulting Party may suspend performance of its 
obligations under this Agreement.  Further, a Non-Defaulting Party may pursue any remedy under 
this Agreement, at law or in equity, including an action for damages (not including consequential 
or punitive damages) and termination of this Agreement, upon ten (10) days’ prior written notice 
to the Defaulting Party following the Payment Default; provided, however, the Defaulting Party 
may revoke such termination if it pays the amount due and payable under this Agreement within 
such ten (10) day period. For the avoidance of doubt, this expressly includes any damages resulting 
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from DOER 225 CMR 20.06. 
10. Immunity. Performance under this Agreement by the Off-Taker, its agents, 

servants, and employees, shall be for public and governmental purposes, and all privileges and 
immunities from liability enjoyed by governmental units, their agents, servants, and employees, 
shall extend to performance under this Agreement to the extent permitted by Massachusetts and 
Federal law; provided that, notwithstanding any provisions of law or charter to the contrary, neither 
party to this Agreement shall be exempt from liability for its obligations under this Agreement. 

IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed as of 
_____________. 
 
 
 
_____________ 
 
 
By:  

Name:   
Title:   

 
 
 
 
_____________, Massachusetts 
 
 
By:  

Name:   
Title:   
 
 

 
 
COLONIAL POWER GROUP, INC. 
 
 
By:  

Mark Cappadona, President 
 


